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                                                                                            G.R. Case No.739/2015 

IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                           

   G.R. Case No.739/2015 

                   (U/S-457/380 of I.P.C) 

                

State of Assam 

       --------Prosecutor 

     -VS- 

    Sri Ajay Gour   

    S/o Sri Jaylal Gour  

    Vill-Mazbat T.E. 

P.S. Mazbat 

    Dist. Udalguri, BTAD 

       ---------Accused person 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal, Ld. Asstt. P.P.  

Advocate for the accused: Mr. J. Brahma, Ld. State Defence Counsel            

Evidence recorded on:6.10/15/31.10.15/27.11.15/18.1.16/11.2.16/24.2.16 

Argument heard on: 21.3.2016  

Judgment delivered on: 29.3.2016  
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JUDGMENT 

1. The prosecution case in brief is that on 21.7.15 at about 8:00 P.M. 

informant Arun Sen returned home after attending his business and after 

opening the lock of the house he saw the wall of his house in broken 

condition. On the following morning he also found that two gold rings, 

two gold bangles, one small gold chain and one laptop had been stolen 

by accused Ajay Gour. 

2. To that effect the informant lodged an FIR before the officer-in-charge of 

Mazbat police station on 22.7.2015 which was registered as Mazbat P.S. 

Case No.48/15, U/S-457/380 of IPC. In due course the I/O investigated 

the case and after completion of investigation he found sufficient material 

against the accused U/S-457/380 of IPC; and submitted charge sheet 

accordingly.   

3. When the accused appeared copies of relevant documents were furnished 

to him as per Section-207 of CrPC. Then, after hearing both sides on the 

point of charges my learned predecessor framed a formal charge against 

him U/S-457/380 of IPC. Thereafter, the particulars of charges under the 

said sections of law were read over and explained to which he pleaded 

not guilty and claimed to be tried. Thus, the case proceeded for trial.  

4. POINTS FOR DETERMINATION: 

(i) Whether, in the night of 21.7.2015 accused Ajay Gour committed 

lurking house trespass by night in the house of the informant Arun 

Sen in order to commit theft and thereby committed an offence 

punishable U/S-457 of the Indian Penal Code; and within my 

cognizance? 

(ii) Whether, on or about the same day, time and place the accused 

committed theft of two gold rings, two gold bangles, one small 

gold chain and one laptop from the house of the informant and 

thereby committed an offence punishable U/S-380 of the Indian 

Penal Code; and within my cognizance? 
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5. The prosecution side examined as many as 9(nine) PWs including the I/O 

and exhibited certain documents relating to the case. All the prosecution 

witnesses were cross-examined by the defence. Then, the prosecution 

evidence was closed and finding sufficient materials against the accused 

his statement U/S-313 CrPC is recorded. The accused pleaded complete 

denial regarding his involvement into the crime. However, he declined to 

adduce defence evidence. 

6. I have heard arguments from learned APP Mr. D. Dahal as well as 

learned State defence counsel Mr. J. Brahma. I have also minutely gone 

through the case record and the evidence of the prosecution witnesses. 

At the time of argument Mr. Brahma submitted that the prosecution has 

miserably failed to establish through cogent and reliable evidence how 

the laptop had been discovered as required U/S-27 of the Indian Evidence 

Act. He also submitted that the evidence of the prosecution witnesses, 

more specifically the evidence of PW-4 is self-contradictory. So, the 

accused should get benefit of it and that he is liable to be acquitted from 

this case. On the other hand learned APP Mr. Dahal submitted that 

minor contradiction does not affect the merit of the prosecution case. 

According to him the prosecution evidence is sufficient to hold the 

accused guilty committing the offence and so he should be punished in 

accordance with law.  

7. I have given due consideration to the rival submissions of both the 

learned advocates and very minutely scrutinized the materials available in 

the record.     

DISCUSSION, DECISION AND REASONS THEREOF: 

8. As per record the F I R was lodged on 22.7.2015 at 4:00 P.M. vide G.D. 

Entry No.380 dated 22.7.2015. The alleged theft had been committed in 

the night of 21.7.2015. On the other hand the accused was arrested and 

brought before the court on 23.7.2015. The accused is the named 

accused in the FIR.   
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9. In his evidence PW-1 deposed that on the alleged date of occurrence 

there was none in his house in the evening. The house was locked from 

outside. When he returned home at about 7:30 PM and opened the door 

and then put on the switch of the inverter he saw the door of the 

adjacent room opened which was bolted from inside when he went out. 

He also found bamboo wall of his house partly parted by some sharp 

substance. He immediately informed the matter to his son Bitu Sen who 

after arriving checked his laptop/tablet and found that the same had been 

stolen along with two gold bangles, two Gold finger rings, one gold chain 

which were kept in the almirah. On the following day he lodged the 

ejahar and informed all the electric gadget stalls of the locality about the 

theft in their house. They were also informed that one tablet had been 

stolen from their house which was locked by password and requested to 

inform them if any such matter comes to them. Accordingly, on the 

following day one shopkeeper informed him that a boy came to his stall 

to unlock the tablet. But, the shop owner told him to pay Rs.1200/-

(Rupees Twelve Hundred) only to unlock it to which he replied that he 

had no such amount of money and proposed to sell the same at Rs.500/-

(Rupees Five Hundred) only. Then, the shop owner asked him to bring 

documents of the tablet. The boy went away but he never returned to the 

shop. Basing on the aforesaid information the accused was caught red-

handed by police and also recovered the tablet. Subsequently, police gave 

the tablet to his zimma vide Ext.2 which he accepted by putting his 

signature, Ext.2(1).  

10.  In his evidence PW-2 deposed that he does not know the accused 

person. He deposed that the house of the informant is about 60 m away 

from his house. He deposed that on the date of occurrence after arriving 

home from his mobile shop he came to know about the fact. So, he 

visited the house of the informant where he saw the wall/fencing made of 

bamboo being parted by sharp substance and also saw some household 

articles lying scattered in his house.  He further deposed that some gold 

ornaments and one tablet/laptop had been stolen from the house of the  
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informant. This witness allegedly came to hear that accused person 

approached some mobile shop owners to unlock the tablet/laptop and on 

the following day the same was recovered. 

11.  PW-3 deposed that about three months before a tablet, gold rings and 

other gold ornaments had been stolen from the house of PW-1 by cutting 

open the wall which he saw. Again, PW-4 in his evidence deposed that he 

knows the informant as well as the accused person. According to him 

prior to two months the O/C Mazbat P.S. came to his house and asked 

him to accompany to the house of the accused person where he was 

arrested and taken to the police station. Thereafter, the accused was 

again taken to his house by police personnel wherefrom he took out one 

laptop and gave it to police in his presence. 

12.  Similarly, in his evidence PW-5 deposed that in one morning when he 

had gone for herding his cows then he came to hear that the accused has 

brought a tablet/laptop from somewhere. In the noon of the same day 

police arrived and recovered the tablet/laptop from the house of the 

accused. According to him everybody was saying that the accused 

committed the theft of the laptop/tablet. On the other hand PW-6 

deposed that he knows the accused person who is also an employee of 

their T.E. and used to live in his adjacent quarter. He also deposed that 

before three months police arrived in the house of the accused and 

recovered the laptop/tablet therefrom being taken out by the accused 

himself and was given to police. This witness further deposed that 

everybody was saying that the accused committed the theft. 

13.  In his evidence PW-7 deposed that he does not know the informant but 

knows the accused. About 5-6 months before he gave evidence in the 

court he went to call Asha Walker as his wife was expecting child birth. At 

that time he saw the accused bringing out the laptop and mobile from his 

house and that police boarded the accused in their vehicle. According to 

him police got his signature in Ext.2 vide Ext.2(2). Similarly, PW-8 who is 

the mother of the accused in her evidence deposed that she knows  
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informant Arun Sen. She also deposed that she heard to police recovering 

a thing which can be pressed with fingers. However, the thing had not 

been seen by her. 

14.  The I/O(PW-9) in his evidence deposed that on 22.7.2015 he was posted 

at Mazbat P.S. as an attached officer. On that day the O/C received an 

FIR from Arun Sen and after registering a case the same was handed 

over to him for investigation. He specifically stated that in the FIR the 

name of the accused was not mentioned. But, after getting the duty he 

went to the house of the accused Ajay Gour basing on information 

received from special source. Then, he arrested the accused and also 

received the tablet ‘ACER’ being handed over by the accused himself. The 

model of the tablet is TA71CA1 with a keyboard. Then, he prepared 

seizure list Ext.2 where he put his signature Ext.2(3). The tablet was 

given in zimma of Arun Sen. He drew sketch map of the P.O. vide Ext.3 

showing the house of the accused. Ext.3(1) is his signature. He also drew 

sketch map of the house of informant Arun Sen vide Ext.4 and Ext.4(1) is 

his signature. Subsequently, after completion of investigation submitted 

charge sheet vide Ext.5 on 31.7.2015 U/S-457/380 of IPC. Ext.5(1) is his 

signature. 

15.  I have already pointed out at para-8 of this judgement that the alleged 

theft had been committed in the night of 21.7.2015. The PW-1 lodged the 

FIR on 22.7.2015. On the other hand the accused was arrested and 

forwarded to the court on 23.7.2015. This shows that on the date of filing 

FIR PW-1 did not have knowledge about the name of the accused. The 

also deposed that in the FIR the name of the accused was not mentioned. 

However, the name of the accused is found mentioned in the FIR but how 

there is no explanation in this aspect from the evidence of the 

prosecution witnesses, which is a major contradiction touching the merit 

of the prosecution case. 

16.   Now, let me see what the prosecution witnesses deposed while they 

were being cross-examined. The PW-1 stated that he has not mentioned 

the weight and value of the stolen golden ornaments and that no  
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document has been submitted to prove his ownership of the stolen 

laptop/tablet. Most interestingly he stated that he was not taken by police 

personnel at the time of making raid to recover the stolen articles from 

the house of the accused. He denied the suggestion put by the learned 

defence counsel in respect of not stating before the police about the fact 

of approach made by the accused to the mobile shop owner to unlock the 

stolen laptop. He also denied the suggestion that the shop owner asked 

for Rs.1200/-(Rupees Twelve Hundred) from the accused and that the 

accused approached the mobile shop owner to purchase the tablet. 

Again, it transpires from the evidence revealed by cross-examining PW-2 

and PW-3 that they does not know how and in what manner the theft had 

been committed. PW-3 specifically stated that he does not know why the 

accused has been arrested in this case. On the other hand PW-4 deposed 

that he did not state before the I/O what he has stated in his examination 

in Chief. Thus, the evidence of PW-3 and PW-4 seems to have no 

credibility in the eye of law.  

17. Similarly, from the evidence of PW-5 it is apparent that he did not enter 

into the house of the accused at the time of recovering the laptop. Most 

interestingly this witness deposed that he does not know wherefrom 

police recovered the tablet. Thus, the evidence of PW-5 also cannot be 

given weightage in the eye of law in order to book the accused. Further, 

the evidence of PW-6 cannot be taken into consideration to prove the fact 

that the accused himself had handed over possession of the stolen laptop 

to the police. 

18.  Similar fact has been revealed from the evidence of PW-7 during cross-

examination. He specifically stated that he cannot say wherefrom the 

laptop had been brought and that he does not know its owner. According 

to him he did not enter into the house of the accused and also expressed 

his ignorance wherefrom and in what manner the laptop had been 

recovered. The witness further stated that he did not see the village 

headman along with the police. The fact that the village headman was 

not present at the time of house search is admitted by the I/O. 
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19.  It is apparent from available material that the parents of the accused 

was present when police went to their house and allegedly recovered the 

laptop from the possession of the accused. But, from the evidence of PW-

8, who is the mother of the accused, what is transpired is that her 

evidence is mere hearsay evidence.  

20.  A careful analysis of the prosecution evidence revealed in my foregoing 

discussion goes to show that the tablet of the informant had been stolen 

in the night of occurrence. It is also clearly proved that the tablet has 

been allegedly recovered from the possession of the accused and given 

zimma to the informant. The fact of recovering the laptop from the 

possession of the accused has been clearly denied by the accused. In his 

statement recorded U/S-313 CrPC the accused stated that he had not 

stolen anything from anyone. According to him police arrested him purely 

on suspicion. Moreover, he expressed his ignorance regarding committing 

theft in the house of the informant. The accused pleads that he is an 

innocent person. But, to substantiate his plea of innocence no defence 

evidence has been adduced by the accused. 

21.  At the time of argument learned advocate of the accused Mr. Brahma 

submitted that the investigating agency did not follow the procedural law 

regarding leading to discovery as required U/S-27 of the Indian Evidence 

Act. For the better appreciation of the plea taken by learned defence 

counsel it will be proper to go through the evidence of PW-9, the 

investigating officer. In his cross-examination the I/O deposed that he 

conducted house search in the house of the accused. At that time village 

headman was not present. He also deposed that he arrested the accused 

after recovery of the tablet. Before recovery the statement of the accused 

could not be taken. The witness specifically stated that at the time of 

arrest the mother of the accused was present but she was not made a 

seizure witness. 

22.  In my opinion the submissions made by learned Mr. Brahma does not 

stand in the eye of law because at no point of time the prosecution has 

taken the plea that the tablet has been recovered from the accused being 

disclosed by him while he was under custody of police.        Contd-P/9 
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23.  It is already pointed out that the informant didn’t know the name of the 

accused involved in committing theft. From his evidence what is apparent 

is that he came to know about a boy from a mobile shop owner regarding 

his approach to the said mobile shop owner to unlock the password of the 

concerned tablet. However, there is no clear indication regarding the 

name of the shop owner who informed the informant about the approach 

being made by the boy to him for unlocking the password of the tablet. 

There is also no indication of the name of the boy who made the 

approach to the shop owner. However, basing on the aforesaid 

information the accused was allegedly caught red-handed by police and 

after recovery of the tablet it was given in the zimma of PW-1. In his 

evidence the I/O also stated that he went to the house of the accused 

basing on information received from special source and arrested him. 

According to him the accused himself handed over the tablet. In his 

evidence the I/O did not mention the name of the special source 

wherefrom he got the information.  

24.  The important fact which draws attention of the court is that though the 

name of the accused could not be known at the time of committing the 

theft or on the date of filing Ext.1 FIR but his name has been mentioned 

therein. The I/O specifically stated that the name of the accused was not 

mentioned in the FIR. Circumstances of the case also allows me to hold 

that the informant could not have known the name of the accused on the 

date of filing the Ext.1 FIR because admittedly after lodging the FIR on 

the following day of the occurrence he informed all the electronic gadget 

stalls about the theft committed in their house. Now, the alleged theft 

had been committed in the night of 21.7.2015 and the informant lodged 

Ext.1 on 22.7.2015 at 4:00 P.M. which is also apparent from the case 

record. On the other hand the informant admitted that on the following 

day of filing Ext.1 one shopkeeper informed him about approaching him 

by a boy to unlock the tablet. In other words the date on which the said 

shopkeeper informed the informant about the aforesaid fact must be 

23.7.2015. In view of revelation of such facts it is apparent that there is 

serious contradiction in the factual circumstances of the case placed  
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before the court by the prosecution side compared to that of the evidence 

given by PW-1. Such contradiction also allows me to hold that the 

prosecution case has been manipulated. Most interestingly seizure 

witnesses PW-5 and PW-7 in their cross-examination specifically stated 

that they cannot say wherefrom police recovered the tablet. From their 

evidence it is also apparent that though they were present in the house of 

the accused on the alleged date of seizing the tablet but they were not 

practically present when the seizure had been made.  

25.  In view of above discussion, I hold that the evidence adduced by the 

prosecution witnesses cannot be given credential value without there 

being reasonable doubt regarding the fact of involvement of the present 

accused in committing the crime. Thus, I have come to a conclusion that 

the prosecution has miserably failed to establish the guilt of the accused 

person beyond all reasonable doubt. U/S-457/380 of IPC. Therefore, he is 

acquitted from the charges in this case and set at liberty forthwith.    

26.  The accused is in custody since the date of his arrest. During his entire 

custody period no bail petition has been moved. In addition to above the 

accused was provided with state defence counsel which shows that he 

has none to stand as surety. Hence, 0he is directed to execute a P.R. 

bond of Rs.10,000/-(Rupees Ten Thousand) only with condition that he 

shall appear before the Court if he is summoned to do so in future.  

27.  Lateron, the P.R. bond is executed by the accused which is verified and 

accepted. The case is accordingly disposed of. 

28.  Issue release order.  

Given under my hand and the seal of this Court on this the 29th day of 

March, 2016 at Udalguri, BTAD:: Assam. 

Typed and corrected by me:                                                    

Rajesh Bodo, A.J.S.              Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM       
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Arun Sen------------------PW-1 

ii. Sri Sudip Sarkar--------------PW-2 

iii. Sri Bablu Chanda------------PW-3 

iv. Sri Biswajit Das--------------PW-4 

v. Sri Koron Marmakar---------PW-5 

vi. Sri Bowas Khalko-------------PW-6 

vii. Sri Deb Nayak-----------------PW-7 

viii. Smti. Lakshmi Gour-----------PW-8 

ix. S.I. Mantu Kr. Deka-----------PW-9 

2. DEFENCE WITNESSES:--NIL--- 

3. PROSECUTION EXHIBITS: 

i. Ext.1-------------------------FIR 

ii. Ext.1(1)---------------------Signature of the informant in Ext.1 

iii. Ext.2-----------------------Seizure list 

iv. Ext.2(1)-------------------Signature of PW-1 in Ext.2 

v. Ext.2(2)-------------------Signature of PW-7 in Ext.2 

vi. Ext.2(3)-------------------Signature of PW-9 in Ext.2 

vii. Ext.3---------------------Sketch map showing house of the accused 

viii. Ext.3(1)-------------------Signature of PW-9 in Ext.3 

ix.Ext.4---------------------Sketch map showing house of Arun Sen 
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 x.Ext.4(1)------------------ Signature of PW-9 in Ext.4 

 xi.Ext.5-----------------Charge sheet 

 xii.Ext.5(1)------------- Signature of PW-9 in Ext.5 

4. DEFENCE EXHIBITS:--NIL---  

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

 

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM          


